I. INTRODUCTION
The Supreme Court's Haida Nation trilogy of cases in 2004 1 cemented the principle of "the honour of the Crown" as a constitutional touchstone for Canadian Aboriginal law.
2 As such, it is worth exploring to what extent it may serve as a fulcrum for levering legal, political, and social reform. That involves grappling with Valverde's observation that the "archaic", "monarchical", even "mystical", "pre-modern", and "quasi-divine" connotations of the phrase render it something of an anachronism in a contemporary liberal democracy. 3 It also means acknowledging that in light of the historical record-the grinding pressures of dispossession, assimilation, and marginalization that Indigenous peoples of Canada continue to endure today-the very expression appears a contradiction in terms. The words "honourable Crown" fall on the ears like Mark Antony's "honourable men", each time amplifying the disjuncture between the representation and the reality.
My aims are to expose what the honour of the Crown has come to mean and why, and to evaluate its salience for advancing reconciliation. 4 First, I sketch the constitutional principle, highlighting the extent to which the honour of the Crown gives rise to constraint on government action. Mindful that the language 1 The fact is one may invoke honour to claim, not just to constrain power-and even to rationalize violence. But when the idea of honour operates as a warrant for force, it merits both a different level of scrutiny and standard of justification from when it is functioning as a check on decision-making authority and use of sovereign power. 6 For a critical perspective on settler state reconciliation rhetoric, see Audra Simpson, "Sovereignty, Sympathy and Indigeneity" in Carole Anne McGranaghan & John Collins, eds, Ethnographies of U.S. Empire (Durham: Duke University Press, 2018) at 84: "Restoration, repair, reconciliation, 'I am sorry' ( . . . 'that I raped you'). This is the gestural architecture of settler states, the idea that repair will allow a joining, a concurrence, an equality, an assimilation (a further swallowing?) For some, that would be really great, really ideal: 'We said we are sorry-we can now reconcile.' But what if some things are irreconcilable?" See also Leanne Simpson, As We Have Always Done: Indigenous Freedom through Radical Resistance (Minnesota University Press, 2017). 7 See Robert Leckey, "Families in the Eyes of the Law: Contemporary Challenges and the Grip of the Past" (2009) 15:8 IRPP Choices 1, online: <http://irpp.org/wp-content/uploads/assets/research/family-policy/families-in-the-eyes-of-thelaw/vol15no8.pdf> at 3 (contrasting the instrumental and symbolic value that legal recognition of different family forms can have); Roderick A Macdonald, "The Governance of Human Agency" (Background Document for the Special Senate an Aboriginal people asserts that their interests will be affected by the state's actions and the honour of the Crown gives rise to a duty to consult. 8 It is these conflicts over land and resources, involving activities such as logging, mining, drilling, fracking, hunting, fishing and constructing roads, pipelines or buildings, that feature most prominently in case law, academic commentary, and public discourse. 9 The purpose of the duty to consult is to ensure that specific Aboriginal and treaty rights are not diminished prior to their status in Canadian law being recognized. The Court has held, however, that the Crown's duty to consult does not equal an Indigenous right to veto; furthermore, the type of consultation required can vary-from shallow to deep. 10 In Haida, the Supreme Court stated that in "cases where the claim to title is weak, the Aboriginal right limited, or the potential for infringement minor… the only duty on the Crown may be to give notice, disclose information, and discuss any issues raised in response to the notice." 11 In cases, however, where a "strong prima facie case for the claim is established, the right and potential infringement is of high significance to the Aboriginal peoples, and the risk of non-compensable damage is high… deep consultation, aimed at finding a satisfactory interim solution, may be required." 12 As the Court stressed in Ktunaxa, however, "Section 35 guarantees a process, not a particular result." 13 Although invoking the honour of the Crown may be meant to transcend the inertia (and opposition) of government bureaucracy and politics-as-usual, the prospects of success remain far from certain. The institutions, principles, and procedures of Canadian state law circumscribe how the duty to consult and accommodate gets applied. Conversely, beyond its doctrinal weight ex post facto in constitutional The other three situations are: when the Crown assumes discretionary control over a specific Aboriginal interest, the honour of the Crown gives rise to a fiduciary duty; when the Crown is making or implementing treaties, it is obligated to negotiate honourably and avoid the appearance of sharp dealing; and the honour of the Crown requires the Crown to act in a way that accomplishes the intended purposes of treaty and statutory grants to Aboriginal peoples; see Manitoba Métis Federation Inc v Canada (Attorney General) supra note 1 at para 73. See Jula Hughes & Roy Stewart, "Urban Aboriginal People and the Honour of the Crown" (2015) 66 UNBLJ 263 where the authors argue for expansion of situations where the duty to consult may be evoked in order to include urban Aboriginal organizations and rights to services. 9 See Haida Nation trilogy, supra note 1.
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Ktunaxa Nation v. British Columbia (Forests, Lands and Natural Resource Operations), 2017 SCC 54 at paras 81 and 83. Despite the Ktunaxa First Nation's categorical opposition to the development of a ski resort on lands it held to be sacred, the Court deemed the BC government's efforts at negotiation and accommodation sufficient (ibid at 87). From the Ktunaxa's point of view, it is hard to see the government's failure to honour their spiritual claims as honourable. But the Supreme Court, in deferring to the Minister's decision-making authority, concluded there was a reasonable basis to inferring the government had consulted adequately. The Court's interpretation and reasoning centred around the appropriate administrative standard of review, which in turn required a certain level of judicial deference. On this standard, the Court had to be satisfied that the Minister's decision was reasonable-which it did-to conclude the honour of the Crown was upheld.
adjudication, the principle of the honour of the Crown can exert political and administrative pull in a prospective fashion.
Indeed, as Dwight Newman observes, the claim underlying the concept is "that a settler people in ongoing encounter with Indigenous peoples must deal honourably with them, and more generally, act in accordance with the virtue of honour."
14 Importantly, in establishing this doctrine, the Supreme Court has adopted a new narrative for the nomos of Indigenous-state relations. 15 It is neither the story of nonrecognition, nor that of a qualified recognition of Aboriginal rights, which presupposes the legitimate acquisition of Crown sovereignty. 16 The new narrative goes further to take Indigenous perspectives into account. In Manitoba Métis v Canada, a majority of the Court expressed it this way:
The honour of the Crown thus recognizes the impact of the "superimposition of European laws and customs" on pre-existing Aboriginal societies…Aboriginal peoples were here first, and they were never conquered…yet, they became subject to a legal system that they did not share. Historical treaties were framed in that unfamiliar legal system, and negotiated and drafted in a foreign language…The honour of the Crown characterizes the "special relationship" that arises out of this colonial practice.
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While acknowledging colonial law as an imposition, and dispelling the notion of conquest, the story does not go so far as to repudiate the assumption of Crown sovereignty; nor does the story explain or justify Crown "authority to extinguish the distinct rights of another people, without their consent". 18 Nowhere more so than in the myth of terra nullius-and the state legal rules and decisions that myth has been used to legitimate-does the power of narrative to ground normativity manifest so dramatically. 19 An account of the past that effaces the existence of Indigenous peoples, societies, cultures, economies, politics and legal orders is one fitted to particular purposes. 20 still takes "Crown sovereignty…to be an incontestable given", serves "to legitimize Crown sovereignty in the absence of a compelling narrative of how First Nations lost theirs." 21 While recognizing how aspects of the same old story persist, changes to the narrative reflect the potential for ongoing revision, retelling, and re-imagination. Complicate the story, flesh out the characters, layer the plot, multiply the narrative perspectives and the ground starts to shift; 22 the legal status quo no longer stands on quite the same footing.
III. REFURBISHED AND REPURPOSED RELIC?
As the Supreme Court's story of Indigenous-Crown relations has developed, so too has its account of the honour of the Crown. After relating it, I explain why Valverde describes the development of the doctrine in such skeptical-at times, even withering-terms. I argue that her skewering of the Crown's stale symbolism underestimates its enduring significance, while embellishing the eccentricity of the "honour of the Crown". Both David Arnot 23 and John Ralston Saul, 24 meanwhile, offer a more earnest, indeed, enthusiastic take-on both the Crown and its honour. By foregrounding personal responsibilitythat of Crown servants as well as members of the public-their accounts render the honour of the Crown at once more tangible and compelling. Nonetheless, they underplay the structural dimensions to the power the Crown symbolizes-that is, structures of thought, interest and authority that may frustrate and distort, as well as give effect to, any one person's exercise of agency. Now, Chief Justice McLachlin (as she then was, addressing a conference of the Canadian Bar Association) has said that the story of the relations between Canada's Indigenous peoples and those who came after is like a river.
It starts with Samuel de Champlain's collaboration with the people he found in the deep woods of eastern and central Canada in the 17th century. It flows forward with the Royal Proclamation of 1763 and its commitment to treaty-making and fair dealing. It shallows and eddies for a while in the late 19th century and the first half of the twentieth century, a time which Binnie J. recollected in Mikisew Cree as a period of a "multitude of smaller grievances created by the indifference of some government officials to aboriginal people's concerns, and the lack of respect inherent in that indifference". In the last part of the 20th century the river straightened its course, and now once more flows deep and strong. The river is richly hued, taking its colour from the diverse cultures, ideas and practices of all its tributaries over the centuries. But one stream flows from its beginning to the present -the unjustifiably diminished role accorded in the popular Canadian consciousness to Indigenous peoples when it comes to the shaping of Canada's legal, political and constitutional structures). constant stream of the honour of the Crown and its commitment to respect, noble dealing and fair outcomes. 25 In other words, the principle of the honour of the Crown may historically have been "more honour'd in the breach than the observance", 26 but the ideals the concept represents (such as "respect for difference, nobility of action, and a commitment to fair dealing and fair outcomes") bear an enduring significance.
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Contrary to the ancient riparian gloss McLachlin's extrajudicial remarks offer, attempts by Supreme Court judges to consecrate the "honour of the Crown" as the source of Canadian Aboriginal law are in fact of relatively recent vintage. The concept of the honour of the Crown may have centuries-old origins in precontact England. References to it may have subsequently splashed onto the pages of law reports from time to time. It has, however, only been in the last quarter century-and more specifically since the start of the present millennium-that the concept's current of jurisprudential import and normative value has come to be felt and acknowledged.
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Valverde describes the transition as one without fanfare or footnotes, where "certain truths about the powerful if elusive entity that is 'the Crown'" are expressed through "semimystical phrases that do the work that might otherwise have been done through rights claims." 29 In effect, she argues, Canadian judges have retrieved, refurbished, repurposed, and elevated the legal doctrine of the "honour of the Crown" from the pre-modern history of the common law to palliate the problems posed by "Western law's own modernity" today. 30 Thus, when Canadian judges use the phrase "the honour of the Crown", they are recycling and adapting "European medieval notions of the mystical properties of the Crown for the highly References to the "honour of the Crown" lie outside the context of Indigenous-Crown relations, and date to a 17 th Century English dispute over how to interpret the ambiguous wording in a royal land grant. Coke CJ wrote that when two constructions are possible, "for the King's honour, and for the benefit of the subject, such construction shall be made that the King's charter shall take effect, for it was not the King's intent to make a void grant". Valverde, "Honour of the Crown", supra note 3 at 956. 30 Valverde, Chronotopes, supra note 3 at 126. modern, perhaps postmodern, project of acknowledging and beginning to remedy colonial injustices toward aboriginal people".
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Neither the Court's aim nor rhetorical strategy is as novel or extraordinary as may appear at first blush, however. Valverde constructs a dichotomy between modern and post-modern,black-letter-law and politics, 32 attributes of the sovereign authority and claims of purported legal subjects. This move obscures the extent to which these ideas meld into each other; it also discounts the part that invoking the honour of the Crown actually plays in rights-claiming. Valverde's statement also implies that myth and mystery are foreign to the foundations and functioning of rights-discourse, but this occludes the contingent nature of all legal frames. 33 First Nations may (for good reason) have more confidence in the doctrine of the honour of the Crown, than in current rights-claim processes to protect their interests. Settling may to some be synonymous with ceding-rights, territory, authority, possibility. Besides, whatever gains one may make on the level of formal state recognition is nonetheless subject to the limitations the state may lawfully impose on them; 34 moreover, by not participating in the state law-sanctioned settlement process one may signal one's refusal to acknowledge the legitimacy of the Canadian state or its so-called lawful infringements of Aboriginal rights.
Indeed, before one infers that rights claims would be a less complicated, more practical way to redress historical injustices, it is important to acknowledge that the language of liberal legalism and its supposedly neutral idiom of rights-as reflected in the 1969 White Paper, for example-have never served as a lingua franca of Indigenous peoples and the settler state. 35 Justice and injustice-historical and ongoing-may offer a better orientation. In adopting the term "justice claim", however, one must explicitly eschew privileging the institutions, and law, of the Canadian state as the legitimate validator of such claims. That its validations have real-world consequences for Indigenous and non-Indigenous alike is evident; that the institutions and the law (and therefore the attitudes and commitments of those who make and administer it) must change for those decisions to better approximate justice is implicit in the idea of reconciliationas goal, as process, as relationship.
In this spirit, Valverde argues, judges have effectively looked "to the most antique and illiberal corners of the common law for a remedy to colonialism's legal defects". 36 In doing so, they have repurposed the "honour of the Crown" "as a treatment for the very disease that the Crown in question caused". 37 While it may seem ironic to rely on the same historic symbol of imperial power to locate constraints on the exercise of state legal authority, it is no more ironic than every invocation of the law and its authority in pursuit of redress for a legally authorized injustice. Thus, as old-fashioned as the Crown may be, it remains central to the Canadian constitutional order. It is harder to see the Supreme Court as relic hunter, when the Crown adorns the apex of Canada's constitutional architecture. Moreover, what Valverde dubs "the paternalist, 31 Ibid at 127. Valverde, Chronotopes, supra note 3 at 127.
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premodern, crypto-Christian logic of 'the honour of the Crown' doctrine" nonetheless conjures up an earlier history. The long view reveals the potential for charting a different course of Indigenous-Crown relations both now and in the future; 38 for indeed, as Webber affirms, "we are still in the age of encounter". 39 What is noteworthy is not "courts doing politics", but what courts have to say when explaining why they are declining to do so.
Admittedly, Valverde tempers her disdain for what she describes as the Supreme Court of Canada's effort to legitimate the "(English) monarchy" by "refurbishing the Crown for a multicultural age", 40 by acknowledging certain reasons why Indigenous people may themselves welcome the doctrine of the honour of the Crown. 41 For example, she acknowledges it was the Crown who entered into treaties with Indigenous peoples, while the record of relations with federal and provincial political leadership has often been dismal. 42 Moreover, she avers, archaic as it may sound, the monarchical concept of the Crown's honour stands a chance of placing checks on the excesses and injustices of majority rule, in ways the more democratic, contemporary-sounding principle of Parliamentary supremacy does not. 43 Nevertheless, Valverde's more sanguine caveats do not approximate the ardour with which David Arnot, former Saskatchewan treaty commissioner, embraces the honour of the Crown. He writes that the normative weight of the phrase, "the honour of the Crown", reached its apogee many centuries ago, prior to contact between the Crown and First Nations. 44 Arnot acknowledges, though, that as the character of societies and governments transformed into much larger, more complex formalized undertakings, the phrase itself became more vulnerable to abuse:
In Anglo-Saxon times, being linked with an act that might harm or humiliate your Chief or King was an extremely serious and dangerous offence, with dreadful consequences to all involved. The personal relationships between sovereigns and their ministers weakened as the medieval state grew more complex and bureaucratic. The sovereign became insulated from personal involvement in the affairs of the state. Although the culture of principle had Valverde, "Honour of the Crown", supra note 3 at 957. Valverde strikes a more ambivalent, though ultimately skeptical chord in Chronotopes, supra note 3 at 135: "The neo-medieval doctrine of the Crown's honour is a more useful tool of legal reform than rights statutes and international conventions, because, thanks to its spatiotemporality [its unboundedness in clock time], it supersedes and trumps the temporal limitations that constitute ordinary law; but, importantly, it does so without turning aboriginal peoples into full-fledged nations exercising their autonomy, an undesired outcome that using international law or even domestic aboriginal rights law would risk. Valverde, "Honour of the Crown", supra note 3 at 956. 42 Ibid at 970-71. 43 Ibid at 971. 44 Arnot, supra note 23 at 340. begun to disappear in deeds, it survived in words. A cynical observer might be tempted to conclude that the language of Crown honour was often deployed to cloak the misconduct of ministers and to reassure British subjects that the power of the state remained in responsible and chaste hands that would not dare to behave selfishly. 45 Arnot argues that what we should see in the "honour of the Crown" today is an appeal "not merely to the sovereign as a person, but to a traditional bedrock of principles of fundamental justice that lay beyond persons and beyond politics."
46 Arnot sees a standard to which all servants of the government must aspire, one consistent with the historically rooted, legitimate expectations of Canada's Aboriginal peoples:
I would like to propose that 'the honour of the Crown' refers to the same essential commitment that First Nations recall when they use the word 'justice'. In every action and decision, the women and men who represent the Crown in Canada should conduct themselves as if their own personal honour and family names depended on it. 47 Such a personalized, collective commitment outstrips the limited catchment that royal pomp commands in a liberal, constitutional democracy. Therefore, building on Arnot's idea, while seeking to popularize the concept of the honour of the Crown, John Ralston Saul writes:
[T]he Honour of the Crown…gradually became an expression of legitimate authority built upon an abstract representation of the land, the place, the people and the obligation of those in authority to the land, place and people-not about obligation to respect formal commitments but the responsibility of the civilization to respect its reality. 48 Saul characterizes the honour of the Crown as something more than an administrative encumbrance on state officials (or solemn obligation devolving onto servants of Her Majesty). 49 Indeed, it signals a shared, personal responsibility of all Canadians. Saul is suggesting that ultimately it is Canadians who make up the state; simply put: the Crown is we.
Thus, Arnot's framing of the honour of the Crown as an ethos for public servants and Saul's as mantra for all citizens both stress the imperative of personal accountability. The Truth and Reconciliation 45 Ibid.
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Ibid. On the way in which the Supreme Court has come to favour the honour of the Crown over the concept of the Crown as fiduciary, see Dickson, supra note 2. But compare Fox-Decent, supra note 21 at 72 ("the honour of the Crown participates in the same quest for legitimacy that motivates the Court's imposition of fiduciary duties"). For evidence that the fiduciary framing lingers still, see Mikisew Cree 2018, supra note 1 at para 153 where Rowe J (Moldaver & Côté JJ, concurring) writes: "The honour of the Crown arises from the fiduciary duty that Canada owes to Indigenous peoples following the assertion of sovereignty." Commission of Canada has stated that "all Canadians have a critical role to play in advancing reconciliation in ways that honour and revitalize the nation-to-nation Treaty relationship". 50 It continues:
Reconciliation must become a way of life. It will take many years to repair damaged trust and relationships in Aboriginal communities and between Aboriginal and non-Aboriginal peoples. Reconciliation not only requires apologies, reparations, the relearning of Canada's national history, and public commemoration, but also needs real social, political, and economic change.
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Indeed even the best democratic impulses require institutional bodies to yield legal, political and social realities. Certainly, it is not just the courts-or the government-who are responsible for the project of reconciliation, so neither does the onus just rest on them to uphold the honour of the Crown. And yet, the very same public appeal for personal responsibility among Canadians can blur the lines of official accountability. Then again, the need for there to be an office to turn to can also perpetuate use of the excuse "that's not my job". The labyrinthine structures, differentiated functions, and impersonal processes of the state legal system are at once that which render it alienating and efficacious. Buying into the fiction of the Crown's honour equips it with instrumental power. Many Canadians, Indigenous and nonIndigenous, may be inured to the normative spell that employers of the metaphor of the Crown would seek to cast.
IV. THE ENDURING BUT EVOLVING CROWN
Alternative ways to articulate, inspire and enjoin the kinds of practices that reflect justice, equality, reconciliation, peace, healing, and friendship show the honour of the Crown is by no means the be-alland-end all, but its particular salience turns on an appreciation of the ongoing significance the Crown bears in relation to Indigenous peoples living in what is called Canada. Recognizing the Crown's place in Canadian constitutional law, and Indigenous-settlor relations, lends both the concept and the symbol a different register of meaning. Understandably, thanks to the bitter aftertaste of British imperialism, the Crown is not everyone's cup of tea. If one's place of origin has a particularly hostile history of British colonialism, the prospect of swearing an allegiance to the Queen may be anathema. 52 As outdated, even objectionable as it may seem, the Crown endures, while the individuals who wear the physical object change over time. The Crown is an enduring, but also evolving concept-with multiple, variously 50 Truth and Reconciliation Commission of Canada, supra note 4 at 238. The first focuses on familial and British aspects of the Crown. The second stresses the Crown's role in building a sense of political community and Canadian nationhood. The third is concerned with the Crown as the source of sovereign authority in Canada. 55 That the Crown has numerous, multi-functional, intersecting dimensions militates against easy dismissal-and is probably a major reason why a strong movement to abolish the monarchy has never gathered steam in Canada. 56 Whereas the hereditary Crown concerns the nexus with the British Crownplastered across the glossy pages of Hello magazine-the communal Crown is its Canadian incarnation (which is a separate juristic person). 57 The highest civic awards and most solemn occasions are officiated by the Governor General and his or her provincial homologues. The individual virtues of the person nominated to be Queen Elizabeth II's representative in Canada may entice those who are less disposed to monarchy in general to embrace the specific communal functions the office performs.
Regardless, the Crown remains central to Canada's highest law. Not only is the "Executive Government and Authority of and over Canada…vested in the Queen", the Queen is also, along with the Senate and the House of Commons, an essential element of Parliament.
58 Indeed, the Crown is not only the main character in Canada's formal constituting script of 1867; it retains conceptual primacy as the institutional embodiment of state legitimacy. The "monolithic connation" of "the Crown" belies the specific, distinct juristic person to which the term may refer; 59 for example, within Canada's federal system, the Crown may denote the federal government or a provincial government, as indicated by phrases such as the Crown in right of Canada or the Crown in right of Saskatchewan, as the case may be. The idea of the Crown has not just survived; it has also evolved-with the concept of the Crown's unity giving way to recognition of the independence of commonwealth countries, as well as the distinguishability of federal and provincial governments. 60 Confusion persists because "the Crown" may refer to a particular executive as well as signify "the personification of the state". 61 The Crown cannot be reduced to the Sovereign, a symbol, or a source of authority-yet it is each of these things. Canada's constitutional monarchy is about the Royal Family, the country's past as part of the British Empire, a sense of community and nationhood, and the fundamental idea and legal foundation that underpins power in the state.
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From the perspective of many Indigenous legal traditions, "both as concept and as person in the form of the Queen" the Crown embodies still more meaning. 64 The treaties that many of these Indigenous peoples see as serving as the basis of their legal relationship with the Crown were "promises of the monarch" giving rise to "a burden of honour…that should not slide away to an obligation of mere governments, with governments' inevitable attenuation of promises for reasons of political exigency."
65 Do away with the monarchy-not officially, since that is not likely happening any time soon but conceptually, for practical purposes-and you remove the Sovereign's commitment to the "idea of an Aboriginal peoplehood, separated and protected, that lies behind treaties [and] is the opposite of oppression and colonialism." The Crown and Indigenous peoples entered into treaties --covenantal relationships, solemnized in writing, but then subsequently dishonoured by the Crown. 67 Recapturing the symbolism of that moment of promise serves as a visible reminder of those original promises still waiting to be fulfilled. Here the personal renders the political real and meaningful. Indeed, James Miller notes that in the treaties between the European and North American representatives, both sides used the language of kinship reflecting Indigenous protocol.
[But they] used the language of family in the way they understood it from their own cultural background. So, for example, when Europeans used terms like the British "Father" and his North American "children", it was often with the connotation of subordination… But that was not the case with the familial language that First Nations used, for the simple reason that childhood in their societies was radically different… a time of great freedom during which children had a right to expect protection and assistance from adults. 68 Aimée Craft observes that because treaties are agreements between two parties, "neither perspective should be privileged over the other"; 69 accordingly, she offers an account of the "Anishinabe laws, both procedural and substantive, that informed and impacted the treaty negotiations" in southeast Manitoba, which came to be remembered as the Stone Fort Treaty or Treaty 1. 70 This, and many other treaties, reflected mutual need, individual interests, contrasting cultural assumptions, diverging priorities, and contradictory motives. 71 The societies and respective governance structures they reflected differed, confirmed their relationship with the Crown, and served as tangible recognitions of their status as sovereign nations who had entered into nation to nation treaties" (ibid Dilys Leman offers an evocative poetic rendering of this searching exasperation that resounds over centuries in the breathless narration of a police informant, reporting back on the leader Big Bear's address to his people: He said he speaks for his band/ as a Chief speaks for his People/ He said the White agent isn't like that-/there is always someone higher/ whom he never sees/ He said the Governor understood/ that the land is only borrowed/He said he is trying to grasp the promises/ He said he sees his hand closing again/ and again, but he can find nothing in it/ He said he is afraid to take a reserve/ He said what he sees is/ the tiny piece of land/ he is told he must choose/ He said he feels choked/ He said he does not believe/ the Queen wants them to die/ the way they are/ He said he feels the rope around his neck/ He said it sometimes comes to him/ that they have been breathed over/ He said it is like the trance/ that falls upon them when Windigo is coming/ He said they must make one Grand Council/ He said they must speak with one thundering voice. Dilys Leman, "BIG BEAR'S SPEECH Police Informant, August 1884" in The Winter Count (Montréal; Kingston: McGill-Queen's University Press, 2014) at 36-37.
shaping understandings and expectations of those inter-societal and inter-governmental agreements, as well. Indigenous peoples were inclined (and enticed) to project the image of kinship (and the continuity of relationship and responsibility that such a vision bestowed) onto the canvas of imperial administration. Portraying the formation and solemnization of these treaty relationships as the simple product of either an imperial ruse or Indigenous misunderstanding is an interpretive choice. It is a decision to ignore the considerable and complex historical record in order to render treaty relationships whatever the Crowneffectively, its Ministers and public servants-would deign to make of them now. The technique is not unfamiliar. 72 In the 1890s, for example, Deputy Superintendent-General of Indian Affairs, Hayter Reed, simply "denied the premise that the Canadian or imperial governments could make morally or legally binding treaties with First Nations." 73 Thus, a revisionist history (in Reed's case, one "steeped in new forms of racial and social evolutionary thought") 74 permits present policy preferences, while perpetuating political power imbalances.
Every official-from an Indian agent, to a prime minister, even the regent herself-always has been able to find cover under the Crown. Without trespassing on the terrain of "sharp dealing", the Crown's representative can rely on the fact that he or she is but one actor within a complex, administrative apparatus. 75 In a democratic constitutional monarchy, the Queen is a formal figurehead; she does not personally follow through on the promises made in her name. Those servants of the state who do have the responsibility to follow through are of course subject to the institutional structures, processes and rules that define and limit their authority. There are many ways to pass the buck. The logic behind upholding the honour of the Crown is to put a stop to this type of evasiveness and to ensure accountability. 
V. DEPLOYING THE HONOUR OF THE CROWN
The British historian Maitland famously observed: "we know that the crown does nothing but lie in the Tower of London to be gazed at by sight-seers."
77 While by itself, neither the crown, nor its honour, may do anything at all, the same goes for every social symbol, political idea, and legal concept human beings have invoked to justify what they do. It makes sense to ask how the honour of the Crown is used (rather than what it does) since no legal rule, principle or concept can do anything by itself; it is human beings who do, with and through law. Evoking the honour of the Crown may amount to a fine-sounding rhetorical flourish. Worse, it may constitute a misleading discursive trick. There are times, however, when the words have given expression to an unheeded voice of conscience in the courts.
In 1962, Calvin George, a member of the Chippewa Band residing on the Kettle Point Reserve, was charged under the Migratory Birds Convention Act, for hunting two wild ducks. Notwithstanding the Royal Proclamation and the Chippewa's 1827 Treaty with the Crown, which reserved the land for the band's "exclusive use and enjoyment", the Crown argued that the 1952 federal statute made it an offence for George to hunt out of season. The magistrate disagreed. The Crown appealed all the way up to the Supreme Court of Canada before its argument finally succeeded. Along the way, McRuer CJHC questioned whether Parliament had the power to simply dispose of George's treaty rights, stating even if "such legislation, properly framed, might be considered necessary in the public interest…a very strong case would have to be made out that would not be a breach of our national honour." 78 The lone voice of dissent on the Supreme Court, Justice Cartwright, quoted McRuer's statement with approval (as well as Lord Coke's judgment in the 1601 Churchwardens case 79 ), noting:
We should, I think, endeavour to construe the treaty of 1827 and those Acts of Parliament which bear upon the question before us in such manner that the honour of the Sovereign may be upheld and Parliament not made subject to the reproach of having taken away by unilateral action and without consideration the rights solemnly assured to the Indians and their posterity by treaty.
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The rest of the members of the Supreme Court disagreed; the magistrate's finding was reversed and George was fined ten dollars for his offence. 81 At tension was what kind of contradiction, what level of dishonour, ought the Court be willing to countenance in the name of the law (or, in other words, on behalf of the Crown). The Calder decision in the decade that followed, 82 in the Constitution Act enacted the decade after that, 83 have given an explicit, formal constitutional basis for the courts to enforce limits on government action that impinges on Aboriginal rights. The principle of the honour of the Crown is only implicit in section 35; nowhere is the concept's meaning formulated canonically; it must be gathered through inference. 84 So, too, must reconciliation, which the Supreme Court has called "the underlying purpose of the honour of the Crown... [and] a first principle of Aboriginal law". 85 The term has developed multiple meanings. As Thomas Isaac notes, the Supreme Court of Canada alone has described it in at least three ways: While the purpose of the duty to consult may be to advance reconciliation, the common law proceeds incrementally, and the ramifications of decisions are not controlled by judges any more than the cases that come before them are. Yes, appellate courts may deny leave to appeal, but parties who have been wronged must come to court of their own volition, and the injustice they are facing must be actionable in a court of law. The Federal Court of Appeal decision in Tsleil-Waututh Nation v. Canada (Attorney General) speaks to the success of Indigenous communities invoking the doctrine of the honour of the Crown in support of their arguments before the courts. 87 The Tsleil-Waututh Nation and other First Nations in British Columbia successfully argued that the Governor General's order in council approving the Trans Mountain pipeline expansion proposal should be quashed because the government had not consulted with the affected First Nations in the manner the honour of the Crown constitutionally demands. 88 Specifically, Canada's representatives failed to meet with the Indigenous applicants, each of which had quite specific concerns, 83 Section 25 states: "The guarantee in this Charter of certain rights and freedoms shall not be construed so as to abrogate or derogate from any aboriginal, treaty or other rights or freedoms that pertain to the aboriginal peoples of Canada including (a) any rights or freedoms that have been recognized by the Royal Proclamation of October 7, 1763; and (b) any rights or freedoms that now exist by way of land claims agreements or may be so acquired." Section 35(1) states: "The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed." See Constitution Act, 1982, supra note 1. right after the National Energy Board released its report. 89 Moreover, Canada's representatives acted as 'note-takers' 90 instead of executing "a mandate to engage and dialogue meaningfully".
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The Supreme Court's subsequent decision in Mikisew Cree First Nation v. Canada 92 illustrates not only the fact that litigation strategies based around this constitutional doctrine, like any legal argument, can prove hit or miss. 93 It points to how the various pieces that make the legal system work can be understood in ways that bar claims by First Nations, effectively allowing the system to work against them. Contrast the nature of the claim the Mikisew Cree were making-objecting to the 'omnibudget' legislation of the Conservative government that changed environmental protection laws without consulting any affected Indigenous communities 94 -and the fractured response of the Court, issuing four separate opinions that nonetheless all concurred in the result. There is a dissonance between what the Mikisew Cree First Nation was calling for and the language of justification the Supreme Court used to dismiss its appeal. Even Abella J's judgment (Martin J concurring) which says the honour of the Crown may give rise to a duty to consult in the course of the legislative processes, nevertheless holds that the particular statutory provision on which the party had relied did not apply, so the First Nation's application for judicial review was to be thrown out.
95

VI. THE UNDERWHELMING HONOUR OF THE CROWN
Evidently, there are inherent limitations to invoking the honour of the Crown. Constitutional dynamics, administrative and governmental complexity, as well as the incomplete nature of both formal rule and procedural remedy, shape the context in which the doctrine is used. First, the honour of the Crown is not all there is to the supreme law of the land; it is but one dimension of the Canadian constitution.
96 89 Ibid at para 763. 90 Ibid at para 575. 91 Ibid at para 763. See Tom Flanagan, "Only Parliament can fix Canada's pipeline impasse" The Globe and Mail (10 September 2018), online: <https://www.theglobeandmail.com/opinion/article-only-parliament-can-fix-canadas-pipelineimpasse/> (arguing that successful challenges to pipeline approvals are derailing the economic interests behind the projects, while calling on Parliament to redress the "exceptionally vague" duty to consult, arising from an "Honour of the Crown" principle lacking "clear definition"). But see Campbell Clark, "With Trans Mountain, there's no legislating away the duty to consult First Nations", The Globe and Mail (4 September 2018), online: <https://www.theglobeandmail.com/politics/article-with-trans-mountain-theres-no-legislating-away-the-duty-toconsult/> (noting, matter-of-factly, that governments need to be wise to constitutional constraints): "The duty to consult stems from the notion of the honour of the Crown living up to historical commitments, and it's enshrined in the Constitution. There's no way to legislate it away, or use the notwithstanding clause."
92
Mikisew Cree 2018, supra note 1. 93 See Patrick Macklem, "First Nations Self-Government and the Borders of the Canadian Legal Imagination" (1991) 36 McGill LJ 382 (arguing that the courts' inclination to positively acknowledge Indigenous difference depends on how well it gels with existing legal structures). See also Kent McNeil, Obsolete Theory, supra note 62 at 28 (arguing that "the unity of the Crown tends to get invoked by the courts when it works against Indigenous claimants but is disregarded when it would assist them", thus rendering the very concept of the Crown contingent on "whose interests are at stake").
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Mikisew Cree 2018, supra note 1 at para 6. 95 Ibid at para 54. Federalism is just one example of another, but it is an important one. Grassy Narrows, the Supreme Court's 2014 decision, suggests that not only is the honour of the Crown merely one constitutional principle, it tends not to fare too well when competing with others. 97 As McNeil notes, in this case the Court broke with precedent and expert opinion by implicitly endorsing the theory of the unity of the Crown stating that "the Crown [is] a concept that includes all government power" as opposed to "a specific juristic person". 98 While the Court affirmed that the Crown in right of the province of Ontario is obligated to respect the honour of the Crown, the Court decided to interpret the treaty in a way that treated the First Nation's claim as secondary to avoiding any "upset [to] the balance of federalism". 99 Second, the size and complexity of public administration and government may blur, even truncate, the lines of accountability essential to ensuring the honour of the Crown is upheld. Holding the Crown to account for upholding its honour requires defining the Crown itself. In affirming that the actions of administrative agencies constitute Crown conduct, but the actions of municipal governments and the legislative branch do not, Canadian courts have defined the Crown restrictively. They treat executive, rather than state power as a whole, as clearly constituting Crown conduct, citing reasons of formal principle as well as practicality in justifying the definitional choice.
For example, in the 2017 companion cases, Clyde River and Chippewas the Supreme Court of Canada re-iterated that ultimate responsibility to uphold its honour always rests with the Crown; however, the actions of administrative agencies like the National Energy Board may not only trigger but discharge the Crown's duty to consult. 100 It is up to the Crown to uphold its honour but it may, and does, rely on the decision-making of independent, administrative agencies to do the Crown's honour-upholding for it. The Court states that these statutorily created, independent bodies are not "agents" but "vehicles" of the Crown. 101 Existing at arms-length from the political executive, it is the principle of responsible government that provides the lynchpin of accountability for administrative tribunals. Ministers do not have the authority to influence or interfere with their legislatively mandated authority, but they do have the responsibility before the House and authority in government to enact or amend statutes and subordinate legislation to address deficiencies in their functioning. Due to the size and complexity of the administrative state, plus the nature of the work administrative agencies do (and the myriad ways in which that work engages and affects Indigenous peoples and s 35 rights), Kate Glover Berger describes the administrative state as integral to Canada's constitutional architecture. 102 In other words, the administrative state is not just constitutionally permitted, it is constitutionally necessary. broader constitutional principles…The current jurisprudence provides for protection and vindication of Aboriginal rights and for upholding the constitutional principles of parliamentary sovereignty and the separation of powers. It is important to continue to do both. This can be done while upholding the honour of the Crown" (emphasis in the original). Ibid. While the Court affirmed once again in Grassy Narrows that the Crown in right of the province of Ontario is obligated to respect the honour of the Crown, the Court decided to interpret the treaty in such a way that would leave the federal arrangement, and lawmaking stemming from its two distinct levels, as little disrupted by the First Nation's claim as possible. 100 See Clyde River, supra note 1; Chippewas of the Thames , supra note 1. 101 Clyde River, ibid at para 29; Chippewas of the Thames, ibid at para 29. One may say the same for the duty to consult, the honour of the Crown, and reconciliation. Each may be necessary, constitutionally, but even upon doctrinal perfection and with judicial enforcement, none is sufficient. Even FPIC (the principle of free, prior and informed consent), praised as a more legally robust and politically powerful concept, is intrinsically reactive. The unequal distribution of political and economic power profoundly shapes what consultation, the honour of the Crown, and reconciliation even mean-let alone what their effects may be. Given the institutional design, competence and authority of courts, there are intrinsic limits on the capacity of the judicial branch to materially alter this allocation by applying these unwritten principles. Disagreement arises, even on the bench itself, about where those limits ought to be drawn.
Indeed, even in situations where the honour of the Crown clearly appears to be at stake, the courts may not see it that way. The Crown is, but it also is not, the state. 103 The Crown denotes government, but a municipal government, the courts have held, does not constitute the Crown. This has potentially serious implications. Over the years, some of the most highly publicized, contentious and violent conflicts between Indigenous people on the one hand, and non-Indigenous people and the state on the other, have arisen in the municipal planning context; for example, the Oka Crisis in Quebec and the conflict in Caledonia, Ontario.
Notwithstanding the evolving jurisprudence on the honour of the Crown and the duty to consult-and the obvious relevance such concepts bear to municipal-Indigenous relations-the British Columbia Court of Appeal in Neskonlith held that municipalities do not have a duty to consult with Aboriginal peoples.
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Such a proposition may require revisiting in light of the Supreme Court's decisions in Clyde River and the Chippewas of the Thames, but the functional analysis the Court deploys in those cases suggests there is likely not a general duty on behalf of municipalities to consult for some of the reasons the BC Court of Appeal enumerated in Neskonlith. 105 There the BCCA ruled that unless it is provided for in statute, the Crown's duty to consult and accommodate does not extend to municipalities. 106 Thus, the municipality of Salmon Arm was under no obligation to consult with the Neskonlith First Nation about the construction of a shopping mall on a flood plain adjacent to the band's reserve lands. As counsel for the band argued in the case, if delegation of the Crown's duty to consult does not accompany delegation of the Crown's decision-making authority, this would allow the Crown to shirk its constitutional obligation to act honourably. 107 Indeed, if "the Crown" is a metaphor for "the state" then why should a principle ordained 103 Compare Brown J and Abella J's analyses in Mikisew Cree 2018, supra note 1. Brown J (at para 128) insists that the "'Crown conduct' triggering the duty to consult must… be understood as excluding the parliamentary (and, indeed judicial) functions of the Canadian state." Indeed, he writes: "the Crown does not enact legislation. Parliament does. The honour of the Crown does not bind Parliament." Abella J, meanwhile, argues (at para 79) that to exempt legislative action from Crown conduct would be to endorse a void and leave a gap in the s 35 framework. She affirms (at para 87) that the honour of the Crown "is not only a constitutional imperative, but a recognition of the limits of Crown sovereignty itself" and therefore the judiciary must ensure it is both upheld and enforced. 104 107 Ibid at para 61:"[T]he honour of the Crown imposes a constraint on the exercise of authority delegated by the Province.
If it were otherwise, the Province would be in a position to eliminate or avoid this core principle by delegating the by the state's constitution not serve as an operational constraint on that order of government whose decisions have such an impact on Aboriginal peoples? 108 Moreover, the Neskonlith Indian Band stated in the factum it submitted to the court:
Local governments, as the decision-makers regarding land use decisions that could affect the exercise of Aboriginal Title and Rights, are in the best position to engage in the consultation process. They are located in the area where the proposed development is proposed to take place and have a better understanding of the local circumstances than centralized governments.
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Despite referring to the arguments presented by counsel for the Neskonlith as 'strong', Newbury JA insisted that there are "even more powerful arguments, both legal and practical, that…militate against inferring a duty to consult on the part of municipal governments". 110 The unanimous court held "that as creatures of statute, municipalities do not in general have the authority to consult with and if indicated, accommodate First Nations as a specific group in making the day-to-day operational decisions that are the diet of local governments." In our view, the results of an inquiry into who has the duty to consult does not also answer the question about whether consultation is necessary before a project can proceed… Irrespective of who must consult, this duty must be met before proceeding with a project that actually or potentially infringes Aboriginal rights. 112 Of course, going through a formal consultation process does not foreclose the possibility of conflict; neither does honourable conduct-although the limits, content and implications of all virtues, including honour are subject to reasonable (and unreasonable) disagreement. Furthermore, one-off consultation is decision to its statutory creature, a local government. Such avoidance would not be consistent with the honour of the Crown." 108 As Karakatsanis J (Wagner CJ & Gascon J, concurring) put a parallel point in Mikisew Cree 2018, "[i]t is of little import to Aboriginal peoples whether it is the executive or Parliament which acts in a way that may adversely affect their rights. The relationship of Aboriginal peoples 'with the Crown or sovereign has never depended on the particular representatives of the Crown involved'… [T]he honour of the Crown binds the Crown qua sovereign. Indeed, permitting the Crown to do by one means that which it cannot do by another would undermine the endeavour of reconciliation, which animates Aboriginal law. The principle of reconciliation and not rigid formalism should drive the development of Aboriginal law" (at para 44, references omitted). Nevertheless, Karakatsanis J noted that "to date, the duty to consult has only been applied to executive conduct and conduct taken on behalf of the executive" (para 27) and concluded "the duty to consult doctrine is ill-suited to the law-making process" (para 2) and should therefore not apply. 109 Neskonlith, supra note 104 at para 64. 110 Ibid at para 66. 111 Ibid at para 70. no substitute for an ongoing, constructive relationship. Moreover, benefiting from a duty to be consulted differs profoundly from exercising the right to decisional authority. Whether municipalities have a formally recognized constitutional duty to consult notwithstanding, upholding the honour of the Crown requires provinces to enlist and empower municipal governments to ensure the duty to consult and accommodate is meaningfully fulfilled. 113 Abele et al. note that "Aboriginal rights and entitlements… do not form part of the taken-for-granted governance framework of municipal governments". 114 The question, then, is how to establish the legal framework necessary to uphold the honour of the Crown and to promote reconciliation. This involves allocating authority and responsibility between orders of government in a manner that is clear and effective. Plus, it means providing the educational, temporal and normative resources necessary to inaugurate a shift in municipal planning culture toward timely engagement with Indigenous communities on land use issues affecting them. 115 The challenge extends beyond harmonization of levels of government and public administration, though. It presents a complex collective coordination problem, since it is not just a matter of provinces developing and implementing a duty to consult policy for all of the province's municipalities. It is also a matter of First Nations coordinating interests and forging consensus among themselves. Additionally, concerns that adding a further, formal layer of bureaucratic procedure in planning may only end up paying lip service to the duty to consult might also militate against Indigenous support for particular government policy proposals.
Like the constitution on the whole, the constitutional principle of the honour of the Crown depends to a significant extent on political, social, and economic action, rather than the utterance of fine words. Indeed, the formal constitution is, in the main, secondary. 116 Yes, it matters, but to a large degree the very manner in which it can matter has been determined by an alignment of interests and allocation of authority that have come to afford room, only upon being pressed, to redress persistent, historically rooted injustice facing Indigenous peoples. 117 For example, the Chippewas of the Thames First Nation lost their case against the Enbridge Pipelines Inc., which wanted to carry heavy crude in (while reversing the flow and increasing the capacity of) the pipeline crossing through their traditional territories. 118 The point is that the question of having the pipeline cutting through the land of the Chippewa of the Thames in the first place was never open for discussion. Furthermore, recourse to the courts offers a glimmer of hope, but often for marginalized groups, the litigation route turns out to be a blind alley. 119 Cases soak up scarce resources and energies, depriving direct social action and progressive coalition politics. 120 Gerald Rosenberg's study of the counter-intuitive effects of the US Supreme Court's decision in Brown v Board of Education on segregation practices in American schools is a cautionary tale for litigation enthusiasts. 121 I pull on these studies not to weave some blanket proposition about litigation and social change but to offer context for the following observation. That Indigenous peoples have had to invest so much time, energy, money and hope seeking redress in the courts highlights the deep deficits in the relationships they bear to the federal and provincial governments.
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VII. THE INSOLUBILITY OF MULTIPLE SOVEREIGNTIES
All public administration, everything the state does or seeks to do that will affect Indigenous peoples, is complicated by a deficit of both de jure and de facto legitimacy. The Canadian Human Rights Tribunal's declaration that the Canadian government deprived Indigenous children in care of the same funding as non-Indigenous children offers a recent, disturbing example of the lack of de facto legitimacy. 123 The absence of formal, legal or de jure legitimacy lies in a definition of Canadian state legal authority that has either ignored or misrecognized Canada's Indigenous peoples. 124 And that signals the greatest note of caution when embracing the concept of the honour of the Crown as a legal panacea for colonialism.
In other words, the game may have become more inclusive, even accessible to Indigenous peoples, but the underlying premise remains the same: law's authority resides exclusively in the Crown. But those theorizing-indeed, teaching, learning and practicing Indigenous (as opposed to Canadian Aboriginal law)-vehemently reject such a proposition. 125 Indigenous self-government cannot be simply a creature of Canadian state law-nor can it be imagined as a strictly singular order, since there are many different Indigenous political communities. 126 The notion of a plurality of sovereignties may seem to constitute a "strange multiplicity" but only if one chooses to believe that legal orders and peoples must be implanted within a singular, formal, overarching hierarchy. 127 Acknowledging multiple sovereignties-and the multiplicity to sovereignty-adds much needed context to such a choice. 128 Webber unpacks the cross-cutting contentions that lie in the contending sovereignties in Canada to reveal the implicit negotiability of frameworks often presumed to be permanent and inflexible. 129 Webber presents law as provisional; there is no last word. 130 Austin famously challenged proponents of natural law to persist in claiming that an "unjust law is not a law" while swinging from the gallows. 131 Undeniable as it may be, the sheer force of the law is neither its only, nor necessarily its most powerful feature. Law operates in the field of pain and death, for that is the plane of human existence. 132 By dint of imagination or fantasy, naiveté or conviction, thought or belief, risk or resolve neither the life of the mind nor of the law is completely contained therein. Austin may triumphantly assume his to be the definitive rebuttal but it will not resonate for those who define life and law differently than he does.
"The Crown" functions as shorthand for the state, implying it has a unitary character. But we know that the state is not a monolith. The institutions, norms, processes and methodologies that compose state law are multiple and complex; so too are the ways in which constitutional principles must be translated into legal and social realities. As surely as this fact has been used, in a figurative sense, to throw up roadblocks be experienced. Every human being is worthy of honor, but the conscious discipline of honor is learned from this setting apart of the mother and father, who usually labor and are heavy-laden, and may be cranky or stingy or ignorant or over-bearing. Believe me, I know this can be a hard Commandment to keep. But I believe also that the rewards of obedience are great, because at the root of real honor is always the sense of sacredness of the person who is its object. 138 If, as Robinson's narrator suggests, "at the root of real honor is always the sense of sacredness of the person who is its object", it is the challenge of fostering the discipline of honouring as political and administrative, social and cultural (as well as judicial) ethos that lends the question "who is to uphold the honour of the Crown" its utmost salience. Law's role in levering the noblest aspirations that the phrase, the "honour of the Crown" represents is pedagogical as well as prescriptive. To understand honour not simply as a noun but as a verb is to reveal honour as a relational activity, as opposed to a thing one possesses. Thereby, one is reminded that honouring happens thanks to people doing it, living it. The late Richard Wagamese wrote: "My spiritual father once told me that 'Nothing in the universe ever grew from the outside in.'" 139 As with all living things, honour like reconciliation only grows from the inside out; the same holds true of law. The multiplicity of metaphors, even languages, through which human beings symbolically construct their ideas, ideals, aspirations, and relationships offer seeds of hope. It is through multiple and unified acts of honouring that there can be any honour of the Crown to uphold.
